Legal Concerns in the Establishment of

Endowment Funds

Review of Some Important Issues

Creating the Endowment Fund

In creating the structure to support a formal gift planning program, a number of technical and legal questions may arise, and it is important that the resolutions, plan of operation, policies and guidelines satisfy relevant legal criteria, conforming to both federal and state statutes.  To assure this, it would be wise to have an attorney with appropriate qualifications to review each step of the process.  Assistance in finding a qualified attorney should be available from the chancellor of Diocese of West Texas.

A congregation usually decides to establish an endowment fund for the purpose of holding and investing larger gifts, particularly those it receives upon the death of the donor.  An important objective of such a decision is to create a credible and reliable structure that will assure prospective donors the assurance that the church will exercise good stewardship of those gifts, and it is essential that this structure be perceived as permanent.  Most vestries, in drawing up the enabling resolution to create an endowment fund, desire to incorporate provisions that will ensure that the corpus will not be invaded and that the endowment fund will exist in perpetuity.  When this is the clear intent, it should be expressed in the enabling resolution and in appropriate policies and operating guidelines.  Frequently a provision will be included that imposes strict requirements (e.g., two-thirds vote of all members) for adopting any amendments that may be introduced.

These are appropriate steps to help assure that the endowment fund, once established, will be maintained.  Hopefully, with the precedent established through time, and the original intent clearly known, succeeding vestries and endowment boards will honor the original provisions.  The reality is, however, that no vestry can bind future vestries, and there is no way to guarantee that some policies or practices will not be modified at some future time.  The best protection for giving assurance of the permanence of the structure is the formal adoption of clearly drawn resolutions, policies and guidelines, and the wide dissemination of this information to the entire congregation.

Gift designated for the endowment fund.

There is one circumstance, however, that binds the church and its vestries in perpetuity, and that when gifts are received and accepted that have been designated specifically for endowment.  The acceptance of such gifts (and any other gifts with specific restrictions) legally binds the church to observe those restrictions, regardless of the preferences of the parish leadership in the future.  Such funds designate for endowment, then, are “true endowment;” and the corpus may never be invaded, unless the conditions of the gift stipulate some circumstances that permit doing so.  Also, any restrictions on the use of the expendable funds must be observed in perpetuity, unless legal action is taken to modify or set aside those restrictions.  

In view of these considerations, endowment funds often have two components that should be administered separately (though they may be co-mingled for investment management purposes):  funds that are “true endowment” (as described above) and “funds functioning as endowment,” or “quasi-endowment.”  The latter are funds being regarded and treated as endowment but which legally may be invaded by formal action of the governing board.  As a practical matter, most churches with endowment funds treat all the funds as “true endowment,” and few leaders or parishioners are aware of or concerned about these distinctions.

If, over time, circumstances have changed such that the church finds itself unable to make use of some funds because of the donor restrictions, it may be possible to get a relaxation or modification of the original restrictions by court action under the cy pres (“as near”) principle.  The onus is the church to make a strong case, but it occasionally is accomplished.  The Texas Office of the Attorney General should be able to provide guidance on how to initiate this procedure.

In the Event of the Dissolution of the Parish.

Provision must be made in the enabling resolution for the disposition of the endowment fund in the event the parish is dissolved, merged with another parish, or charges its status from a mission to a parish.  The diocesan canons will provide guidance, and perhaps specific direction, on this matter.  The chancellor of the diocese or the diocesan administrator should be able to clarify those restrictions.

Accounting and Auditing Requirements.

To maintain the ongoing credibility of the system that manages the endowment fund, it is essential that there be full accountability to the vestry and the congregation.   This can only be established if the endowment board, as a minimum, provides open and full reporting of the financial information relating to the endowment fund.  As part of this, it is important that professional accounting standards be employed, including an annual audit, as required by Church canons.

Bonding of Board Members.

Sometimes the parish leadership will want to have the endowment fund board members bonded.  Given the nature of their responsibilities overseeing the investment and management of substantial assets, this is a reasonable thing to do.  It would be wise to determine whether the diocesan insurance includes this coverage or whether the parish would have to provide.
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